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DISCUSSION: The employment based immigrant visa petition was denied by the Director, Vermont
Service Center. The Administrative Appeals Office (“AAO™) dismissed a subsequent appeal. The
matter is now before the AAO on a motion to reopen. The motion will be granted, the previous
decision of the AAO will be affirmed, and the petition will be denied.

It is noted that the petitioner was initially represented by_Mr—will
be referred to herein as the petitioner’s former counsel, or previous counsel. Reférences simply to

“counsel” will refer to the petitioner’s current attorney of record, who submitted a Form G-28, Notice
of Entry of Appearance as Attomey or Representative, on motion.

The petitioner seeks to classify the beneficiary as an employment-based immigrant pursuant to section
203(b)(1)(A) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(A), as an alien
of extraordinary ability in athletics. The petitioner, a tennis club, seeks to hire the petitioner as a tennis
coach. In the appellate decision, the AAO affirmed the director’s determination that the petitioner had
not established that the beneficiary had the sustained national or international acclaim necessary to
qualify for classification as an alien of extraordinary ability.

The AAO stated:

8 C.FR. § 204.5(h) requires the beneficiary to "continue work in the area of expertise." The
beneficiary intends to work as a coach in the United States. While a tennis player and a
coach certainly share knowledge of tennis, the two rely on very different sets of basic skills.
Thus, competitive athletics and coaching are not the same area of expertise. We do not
deny that there exists a nexus between playing and coaching tennis. To assume that every
extraordinary athlete's area of expertise includes coaching, however, would be too
speculative. To resolve this issue, the following balance is appropriate. In a case where an
alien has clearly achieved national or international acclaim as an athlete and has sustained
that acclaim in the field of coaching at a national level, we can consider the totality of the
evidence as establishing an overall pattern of sustained acclaim and extraordinary ability.
Specifically, in such a case we will consider the level at which the alien acts as coach. A
coach of athletes who compete regularly at the national level has a credible claim; a coach of
novices does not. Thus, we will examine whether the petitioner has demonstrated the
beneficiary's extraordinary ability as a coach or as an athlete. If the petitioner has
demonstrated the beneficiary’s extraordinary ability as an athlete, we will consider whether
the level at which the beneficiary has coached.

The regulation at 8 C.F.R. § 204.5(h)(3) outlines ten criteria, at least three of which must be satisfied
for an alien to establish the sustained acclaim necessary to qualify as an alien of extraordinary ability.
The AAQ’s appellate review found that the beneficiary had met only one of the criteria as an athlete
(lesser nationally or internationally recognized prizes or awards for excellence in the field), and none as
a coach.

The AAO concluded the appellate decision, stating;
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In light of the above, the beneficiary does not meet at least three of the criteria as a coach.
In addition, he also fails to meet three of the criteria as an athlete. As such, we need not
consider whether any acclaim as an athlete has been sustained through coaching activities at
a national level. '

On motion, the petitioner submits additional witness letters, informational material about those
witnesses, player rankings for individuals the beneficiary is purported to have coached, and two
newspaper clippings (dated 1992 and 1994) citing tennis results from local competitions won by the
beneficiary. The two newspaper clippings were from local publications, and each devoted no more
than two sentences to the beneficiary. Therefore, the clippings would not satisfy the “published
material about the alien in... major media” criterion.

In a two-page statement accompanying the motion (filed on February 14, 2003), counsel states:
“Appellant is now submitting evidence that [the beneficiary] has in fact coached some of the best
individual and doubles players in the world.” However, as noted in the appellate decision, the
petitioner must still establish that the beneficiary meets at least three of the criteria at 8 CFR. §
204.5(h)(3). On motion, rather than addressing how the petitioner’s evidence satisfies at least three of
the regulatory criteria at 8 CF.R. § 204.5(h)(3), counsel’s arguments relate mostly to the secondary
issue of the beneficiary’s coaching of individuals at the national or international level. In the appellate
decision, the AAO specifically stated that because the beneficiary had not met three at least three of the
regulatory criteria, it “need not consider whether any acclaim as an athlete has been sustained
‘through coaching activities at a national level.”

In addressing the AAO’s finding that the evidence did not meet the criterion at 8 CFR. §
204.5(b)(3)(ii), counsel takes issue with the AAO’s statement that the beneficiary had not
“coached any national team above the junior level.” Counsel states:

Respectfully correcting the Honorable AAO Officer, tennis is an individual sport not a team
sport. Although tennis teams exist at the high school and college level, all matches are
individuals or doubles. Thus, a top coach would not be a team coach, but rather, an
individual or doubles coach.

We agree with counsel only to the extent that top tennis coaches need not coach a team of players
to demonstrate extraordinary ability under this visa classification. However, an alien who coaches
individual players at the national or international level must still demonstrate that at least three of
the regulatory criteria have been met.

In addressing the benefici ’s coaching of individual players, counsel asserts that the beneficiary has
coached teena erﬂt the national level and professicnals— and
iﬂt the international level.

The petitioner submitted a letter of support from the parent of —conﬁrming that the

beneficiary is her son’s primary coach. In addition, the petitioner submitted local newspaper clippings
mentioningdiocal and regional age-group tournament victories. Rankings provided by the
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ﬂetitioner show that as of January 31, 2003, "was ranked thirteenth among sixteen-year-old
boys in the nation.! See Matter of Katighak, 14 1&N Dec. 45 (Reg. Comm. 1971), in which the
Bureau held that beneficiaries seeking employment-based immigrant classification must possess the
necessary qualifications as of the filing date of the visa petition. New circumstances (such as

2003 ranking) that did not exist as of the filing date (December 10, 2001) cannot retroactively
establish eligibility as of that date.

_Also provided was a letter from tating that he has known the beneficiary “for the last
fwenty years” and describing the beneficiary as “a great tennis player and a great coach.” The petitioner
also submitted a “Player Profile” which provides the ATP (Association of Tennis Professionals)
rankings for s of January 29, 2003. The information from the ATP indicates that
ranked as high as 590" in singles (1998) and 46" in doubles (2001)”

further states: “On the occasions that we have worked together in Connecticut, I have
always left a better tennis player. [The beneficiary’s] understanding of the game of tennis and his vast
experience makes his coaching better than anything I have ever expeﬁenced.’“does
not state that the beneficiary was his primary coach, nor does he provide the specific dates of his
tutelage.

Also submitted was a letter ﬁom_Head Tennis Professional at the Tokeneke Club in
Darien, Connecticut, and a 2000 inductee into the NCAA (National Collegiate Athletic Association)
Teamis Hall of Fame. He states: “I have worked with [the beneficiary] for nine years and he has
developed into one of the finest tennis teachers I have seen.”

Counsel states that _ranked 11™ in the world, [would] supply a letter... documenting
that [the beneficiary]... coached him at the highest leve » Counsel’s statement accomparnying the
motion indicated that “additional evidence and a brief” would be submitted to the AAQO within thi
days. As of this date, more than five months later, the record contains no follow-up letter from
showing that the beneficiary has regularly coached him “at the highest level.” Being contacted
by his former doubles partner for “tips and advice” would not equate to the beneficiary’s fulfillment of
primary coaching responsibilities for this player at the national or international level. Far more
persuasive would be first-hand documentation showing, for example, that the beneficiary has
accompanied“ to Grand Slam tennis competitions (as his official coach).

The regulation at 8 CF.R. 103.3(a)(2)(vi) allows for limited circumstances in which a petitioner can
supplement an already-submitted appeal. This regulation, however, applies only to appeals, and not to
motions to reopen or reconsider. There is no analogous regulation that allows a petitioner to submit
new evidence in furtherance of a previously-filed motion. By filing a motion, the petitioner does not
guarantee itself an open-ended period in which to repeatedly supplement the record with evidence.

) Tt is not clear whether this listing includes sixteen-year-olds who compete professionally.
It has not been shown that hever advanced beyond the second round at a Grand Slam
Tournament.

® The record does not indicate whether the beneficiary’s college coach,_ is related to-




g
Page 5 » EAC 02 062 50268

Otherwise, a petitioner could indefinitely delay the adjudication of the motion, simply by repeatedly
submitting new documents and requesting still more time to prepare still more submissions. Any
consideration at all given to such untimely submissions is completely discretionary.

On March 6, 2003, the petitioner submitted a brief from counsel in support of the motion to reopen,
copies of documentation previously submitted, an additional letter from the parent of] dan
undated article about-hom the Kalamazoo Gazette (which appears to have been published
subsequent to the petition’s filing date), a letter from Neville Godwin, and a plegzer profile from the
ATP indicating that Neville Godwin ranked as high as 90™in singles (1997) and 57" in doubles (2000).

._states that he has “personally experienced [the beneficiary’s] coaching expertise” and
~ “seen his own results improve tremendously under [the beneficiary’s] coaching guidance,” but he does
not state that the beneficiary has served as his primary coach, nor does he provide the specific dates of
his tutelage. It has not been shown, for example, that the beneficiary was coaching_
when he advanced to the fourth round at Wimbledon in 1996 and was subsequently defeated.

We acknowledge that and are all
highly respected individuals in the sport of tennis. Reputation by association, however, does not
establish that the beneficiary himsélf has earned sustained national or international acclaim as a player
or coach. If the beneficiary’s achievements are not widely praised outside of his personal tennis
acquaintances, then it cannot be concluded that he enjoys sustained national or international
acclaim.  Section 203(b)(1)(A)(Q) of the Act requires extensive documentation of sustained
national or international acclaim. Evidence in existence prior to the preparation of this petition
would carry far greater weight than new materials prepared especially for submission with the
petition. An individual with sustained national or international acclaim should be able to produce
ample unsolicited materials reflecting that acclaim.

We note that several of the documents submitted in support of the motion did not exist at the time the
petition was filed. A petitioner may not make material changes to a petition that has already been filed
in an effort to make an apparently deficient petition conform to Bureau requirements. See Matter of
Tzumii, 22 1&N 169 (Comm. 1998), and Matter of Katigbak, supra. Pursuant to these precedent
decisions, the petitioner cannot simply continue to add more and more documentation to an already-
adjudicated petition, in hopes of eventually rendering the petition approvable. It is noted that the
petitioner has supplemented the record three times since the filing of the appeal.

On motion, counsel for the petitioner has offered no discussion regarding the evidence that existed at
the time of filing or how it satisfies the regulatory criteria set forth at 8 CF.R. § 204.5(h)(3). Further,
the petitioner’s motion has not specifically disputed any of the AAO’s appellate findings other than
asserting that the beneficiary has indeed coached players at the national and international level.

In this case, the petitioner has failed to demonstrate the beneficiary’s receipt of a major
internationally recognized award, or that he meets at least three of the criteria that must be
satisfied to establish the sustained acclaim necessary to qualify as an alien of extraordinary ability.
Therefore, we concur with the AAO’s appellate finding that the petitioner has not established the
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beneficiary’s eligibility pursuant to the pertinent statute and corresponding regulations.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The AAO’s decision of January 17, 2003 is affirmed. The petition is denied.



